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PART 1: THE LEGAL FRAMEWORK 

1: Legal foundations 

Introduction: Legal foundations 

1.1:  What is ‘law’? 

• Law as a regulatory tool 

• Where is the law found? 

1.2:  What are the characteristics of a legal system? 

• Fairness 

1.3:  What are the major types of laws found in the 

Australian legal system? 

• Equity 

• What are Commonwealth and state powers? 

• The structure of the Australian Constitution 

1.4:  The division of powers under the Australian 

Constitution 

1.5:  The role of the High Court in federal expansion 

• Other ways federalism has expanded 

• Changing the Australian Constitution 

1.6:  What does separation of powers mean? 

Summary: Legal foundations 

2: How the legal system works 

Introduction: How the legal system works 

Section 1: Classification of laws 

2.1:  How are laws classified? 

• International and municipal (or domestic) law 

• Public law and private law 

• Substantive law and procedural law 

• The common law and civil law systems 

• Civil law and criminal law under the common law 

system 

Summary: Section 1 Classification of laws 

Section 2: Courts and tribunals 

2.2:  What is a court system? 

• What are the roles of the police and the courts? 

• What is a court hierarchy? 

• What is the difference between original and 

appellate jurisdiction? 

2.3:  What cases can state, territory and federal courts 

hear? 

• State and territory court systems 

• Intermediate (District or County) courts 

• Superior (Supreme) courts 

2.4:  What are federal courts? 

• Federal Circuit and Family Court of Australia 

• Federal Court of Australia 

• The High Court 

• What are the features of a court hierarchy? 

2.5:  What alternative methods are there to courts? 

• Facilitative processes 

• Advisory processes 

• Determinative processes 

2.6:  What are judicial and quasi-judicial tribunals? 

• Some federal tribunals 

2.7:  What is an ombudsman? 

2.8:  What is the composition of an adversary system? 

• The parties 

• The legal profession 

• The judiciary 

• What type of action is a representative or class 

action? 

Section 3: Precedent and statute law 

2.9:  Where do you look for sources of law? 

• How do you find a case? 

2.10:  What is case law? 

• Stare decisis 

• What is precedent? 

2.11:  What is statute law? 

• How is statute law made? 

2.12:  What are the methods of statutory interpretation 

used by the courts? 

• Determining the meaning of a word or section of an 

Act or regulation 

• Common law rules of statutory interpretation 

• The use of extrinsic evidence 

2.13:  Delegated or subordinate legislation 

Summary: Section 3 Precedent and statute 

PART 2: LAW OF CONTRACTS 

3: Creating a contract 

Introduction: Creation of the contract 

Section 1: The importance of contracts in society 

• What is the importance of contract law? 

3.1:  What are the sources of contract law? 

• What is the difference between a contract and an 

agreement? 



3.2:  What is a contract? 

• How is an 'apparent' simple contract created? 

• How do you know what has been created is 

enforceable? 

3.3:  How are contracts classified? 

• Bilateral and unilateral contracts 

• Classification according to enforceability 

• Classification according to performance 

• Classification according to formation 

• Is the contract a formal or simple contract? 

• Formal contracts 

• Simple contracts 

Summary: Section 1 The importance of contracts in 

society 

Section 2: Agreement between the parties 

3.4:  What constitutes a contractual agreement? 

Step 1: Is there agreement between the parties? 

• Agreement arising from conduct 

3.5:  What are the rules relating to offer? 

• Meaning of ‘offer’ 

Communication of an offer: The importance of 

communication 

• Statements or actions that are not offers 

• Auctions 

Some rules about offers: When does an offer become 

effective? 

• Can an offer be terminated? 

• Revocation (cancellation, withdrawal) 

• Rejection or counter-offer 

• Lapse of time 

• Lapse by death of either party 

• Lapse by failure of a condition 

• What are the rules relating to acceptance? 

3.6:  Methods of acceptance 

3.7:  What are the rules as to contracts by post? 

3.8:  How does electronic offer and acceptance work? 

Summary: Section 2 Agreement between the parties 

Section 3: Intention to create legal relations 

3.9:  What is intention? 

• The difficulty in determining intention 

Step 2: Is there intention to contract? 

• Express intention 

• Implied intention 

• When would a business use a 'letter of comfort'? 

• What is the statutory position? 

• What is the legal position with non-commercial 

agreements (agreements lacking serious intention)? 

• Agreements between domestic partners 

• Other domestic arrangements 

• Voluntary agreements 

Summary: Section 3 Intention to create legal relations 

Section 4: Consideration 

3.10:  Step 3: Is consideration present? 

• What is ‘consideration’? 

3.11:  What are the essential rules for consideration? 

• What constitutes good consideration? 

• Consideration must move from the promisee 

• Consideration must have some economic value but 

need not be adequate 

• Consideration must be sufficient 

• Promises to pay lesser amounts 

• Consideration must be possible of performance 

3.12:  What is promissory estoppel? 

• When is promissory estoppel important? 

• How do Australian courts apply promissory 

estoppel? 

• What must be established for a case of promissory 

estoppel? 

Summary: Section 4 Consideration 

4: Validity 

Introduction: Validity 

Section 1: Capacity of the parties 

Step 4: Do the parties to the contract have full 

contractual capacity? 

4.1:  Who are infants (or minors)? 

• Classification of contracts for infants 

• Statutory modifications in New South Wales and 

South Australia 

4.2:  Does a corporation have the capacity to contract? 

• Do bankrupts have the capacity to contract? 

• Do mentally unsound and intoxicated persons have 

the capacity to contract? 

Summary: Section 1 Capacity of the parties 

Section 2: Genuine consent 

Step 5: Have the parties consented? 

4.3:  What is mistake? 



• Mistake and the contracting parties 

• Mistake of fact 

• Unilateral mistake 

• Where the parties deal through the post or the 

internet 

• Mistake and written documents (non est factum) 

4.4:  What is misrepresentation? 

• Types of misrepresentation 

• Statutory modifications to the law relating to 

misrepresentation 

4.5:  What actions can constitute duress or undue 

influence? 

• Undue influence 

4.6:  What are unconscionable (unfair) contracts? 

• Special disadvantage 

• Statutory modifications to the common law 

Summary: Section 2 Genuine consent 

Section 3: Purpose of the contract 

Step 6: is the contract legal? 

4.7:  What type of contracts are illegal by statute? 

• Contracts illegal by statute 

• Contracts void by statute 

4.8:  What is the common law position of contracts 

that are illegal and contracts that are void? 

• Contracts illegal at common law 

• Contracts void at common law 

• 4.9 Contracts in restraint of trade 

• Restraint of trade 

• Restraint clauses in contracts of employment 

• Restraints imposed on the vendor of a business 

• Trading agreements 

Summary: Section 3: Purpose of the contract 

5: Terms of the contract 

Introduction: Terms of the contract 

5.1:  What are 'express terms'? 

5.2:  The parol (oral) evidence rule 

5.3:  What are ‘collateral contracts’? 

• Criteria for enforceability 

5.4:  How important is the term? 

• Objective test 

• Intermediate or innominate terms 

• The Australian Consumer Law and consumer 

guarantees 

• Condition precedent 

5.5:  What are ‘implied terms’? 

• Terms implied by trade custom or usage 

• Terms implied by statute 

• Terms implied by the courts 

• Uncertain or unclear terms 

• What are ‘meaningless terms’? 

5.6:  What are ‘exclusion clauses or terms’? 

• The Australian Consumer Law and exclusion clauses 

• Signed documents 

• Unsigned documents 

• Interpreting exclusion clauses 

• Indemnity clauses and guarantees 

• Deleting unreasonable terms 

• The standing of third parties 

• Summary of exclusion clauses 

Summary: Terms of the contract 

6: Rights and liabilities of the parties, discharge and 

remedies 

Introduction: Rights and liabilities of the parties, 

discharge and remedies 

Section 1: Rights and liabilities of the parties, and 

conclusion of the contract 

6.1:  What is privity of contract? 

• Acquiring rights 

• Incurring liabilities 

6.2:  Can you assign liabilities and rights? 

• Assignment of rights 

6.3:  How can a contract be ended? 

• By termination 

• By performance 

• By agreement 

• By frustration 

• By force majeure 

• By operation of law 

• By lapse of time at common law 

• By virtue of a term in the contract 

• By breach 

Summary: Section 1 Rights and liabilities of the parties, 

and conclusion of the contract 

Section 2: Remedies for breach of contract 

6.4:  What remedies are available at common law? 

• Restitution 

6.5:  How are damages determined for breach of 

contract? 

• Steps to take in assessing damages 



Step 3: Remoteness of damage 

Step 4: Amount of damages 

Step 5: Mitigation of damages 

• Types of damages 

• Liquidated and unliquidated damages 

• Penalty 

6.6:  What are equitable remedies? 

• Rescission 

• Specific performance 

• Rectification 

• Injunction 

• Anton Piller order 

• Quantum meruit 

6.7:  When is there a loss of right to sue? 

Summary: Section 2 Remedies for breach of contract 

PART 3: CIVIL LIABILITY 

7: Civil liability: The law of torts and negligence 

Introduction: Civil liability: The law of torts and 

negligence 

• Why is an understanding of the law of torts 

important to business? 

• Types of tort actions 

7.1:  What are the general principles of tortious liability 

(negligence)? 

• The law of torts and business 

• Distinguishing between tort law and contract law 

• Remedies 

• What are the time periods for tort actions? 

7.2:  What is the tort of negligence? 

7.3:  What are the roles of the plaintiff and the 

defendant in establishing the elements of 

negligence? 

• The plaintiff 

• The defendant 

Step 1: Does the defendant owe a duty of care to the 

plaintiff? 

• Some difficult duty questions 

• Consideration of the particular risk of injury that 

occurred 

• Public authorities 

Step 2: Has the defendant breached their duty of care 

(the ‘fault’ element and a factual factor)? 

• What elements need to be established for breach? 

• Res ipsa loquitur (‘the facts speak for themselves’) 

Step 3: Has the plaintiff suffered damage (a limiting 

factor)? 

Step 4: What defences might a defendant raise? 

• Voluntary assumption of the risk 

Step 5: What will the plaintiff recover? 

Summary: Civil liability: The law of torts and negligence 

8: Applications of the torts of negligence and 

defamation to business 

Introduction: Applications of the torts of negligence and 

defamation to business 

8.1:  Product liability (defective products): What is the 

legal position of manufacturers in negligence? 

• What is the legal position regarding defective 

structures? 

8.2:  How does the tort of negligence impact on the 

application of occupier’s liability? 

• Who is an ‘occupier’? 

• The role of negligence 

• Recreational providers and occupiers generally 

• Do occupiers have a duty to prevent malicious 

injury by a third party? 

8.3:  How does the tort of negligence impact on the 

application of employer liability or vicarious 

liability? 

• Non-delegable duties and strict liability 

• Breach of statutory duty 

• Motor vehicle accidents 

8.4:  Is there liability for a negligent misstatement? 

• Auditors 

• Other civil liability reforms 

8.5:  Criminal negligence 

8.6:  Defamation and injurious falsehood 

• Injurious falsehood 

Summary: Applications of the torts of negligence and 

defamation to business 

PART 4: CONSUMER LAW 

9: The Australian Consumer Law: Misleading or 

deceptive conduct, false or misleading representations 

and unfair practices 

Introduction: The Australian Consumer Law: Misleading 

or deceptive conduct, false or misleading 

representations and unfair practices 



9.1:  Some key terms in the ACL 

• What is the meaning of the term ‘conduct’? 

9.2:  What is misleading or deceptive conduct? (s 18) 

• Overlaps between s 18 and other sections 

9.3:  Elements needed to establish s 18 

9.4:  Who can be ‘caught’ by s 18? 

• The tort of ‘passing off’ and s 18 

• The media and s 18 

• Disclaimers and exclusion clauses 

• Warranties 

• Labelling 

• Comparative advertising 

• Character advertising 

• Representations as to the future 

9.5:  Remedies 

9.6:  What are false or misleading representations? (s 

29) 

• Application of s 29 

9.7:  What are unfair practices? (ss 30–38) 

• Bait advertising (s 35) 

• Unsolicited supplies (ss 39–43) 

• Pyramid selling schemes (ss 44–46) 

• Pricing (ss 47 and 48) 

• Other unfair practices (ss 49 and 50) 

Summary: The Australian Consumer Law: Misleading or 

deceptive conduct, false or misleading representations 

and unfair practices 

10: Other consumer protections under the Australian 

Consumer Law 

Introduction: Other consumer protections under the 

Australian Consumer Law 

10.1:  What is unconscionable conduct? (ss 20–22A) 

• Types of unconscionable conduct 

• Unconscionable conduct in consumer transactions 

• Unconscionable conduct in business transactions 

• Remedies for unconscionable conduct 

Summary: What is unconscionable conduct? (ss 20–22A) 

10.2:  What are unfair contract terms? (ss 23–28) 

• What is an unfair contract term? (s 24(1)) 

• Examples of unfair contract terms (s 25) 

Summary: What are unfair contract terms? (ss 23–28) 

10.3:  Which consumer transactions are protected by 

the ACL? (ss 51–64A) 

• Implied terms from the Sale of Goods Acts 

• What do consumer guarantees apply to? 

• Can guarantees be excluded? 

• Consumer guarantees that apply to goods 

• Guarantee as to description (s 56) 

• Consumer guarantees that apply to the supply of 

services 

Summary: Which consumer transactions are protected 

by the ACL? (ss 51–64A) 

10.4:  What safety standards are created by the ACL? (ss 

104–132A) 

• Product safety standards (ss 104–108) 

• Product information standards (ss 104–108) 

10.5:  What is the liability of manufacturers? (ss 138–

142) 

• Conditions that must be satisfied for 

manufacturer’s liability 

10.6:  Manufacturers’ liability for goods with safety 

defects (ss 138–142) 

• What is the extent of the liability of a 

manufacturer? 

10.7:  Failures in the supply of goods and services (ss 

259, 260) 

• What are the rights of action against 

manufacturers? 

• When can a manufacturer avoid liability? 

• Who can the consumer sue? 

• Conduct of defective goods actions (s 142) 

• Can an implied consumer guarantee be excluded? (s 

64) 

• Other consumer transactions 

10.8:  What remedies and penalties are included in the 

ACL? (pt 5-1) 

• Undertakings (s 218) 

• Substantiation notices (ss 219–221) 

• Infringement notices (ss 134–134G, CCA) 

• Public warning notices (s 223) 

• Injunctions (ss 232–235) 

• Damages (s 236) 

• Compensation orders (ss 237–238) 

• Orders for non-party consumers (ss 239–241) 

• Non-punitive orders (ss 246, 248) 

• Criminal offences (ss 212–217) 

• Civil pecuniary penalty (s 224) 

10.9:  Is there still a role for state and territory 

consumer protection bodies? 

• Jurisdiction 

• What orders can a tribunal make? 



Summary: Is there still a role for state and territory 

consumer protection bodies? 

PART 5: BUSINESS ORGANISATIONS AND THE LAW 

11: Agency 

Introduction: Agency 

11.1:  What is an agency relationship? 

• Types of employment relationships 

• Classes of agents 

11.2:  How can an agent be appointed? 

• What authority does an agent have? 

• What are the duties owed by an agent to their 

principal? 

11.3:  The agent must follow the principal’s instructions 

• The agent must act in the principal’s interests 

• What are the rights of the agent against their 

principal? 

• What is the liability of agents and principals to third 

parties? 

• What is the liability of the principal and agent in 

tort? 

• How can an agency agreement be terminated? 

11.4:  Acts of the parties 

• Operation of law 

• What are the remedies of a principal for breach by 

an agent? 

11.5:  What are some specific types of agency? 

• Brokers 

Summary: Agency 

12: Sole traders and partnerships 

Introduction: Sole traders and partnerships 

12.1:  Who is a sole trader? 

12.2:  What areas of law apply to partnerships? 

12.3:  What are the essential elements of a partnership? 

• Carrying on a business 

• Carrying on a business in common 

• Carrying on a business with a view to profit 

12.4:  When does a partnership exist? 

• Statutory rules 

12.5:  What other type of relationships can look like 

partnerships? 

• Co-ownership 

• Joint tenants 

• Tenants in common 

• Joint ventures 

12.6:  How is a partnership created? 

• Can anyone be a partner? 

12.7: What is the relationship of partners to outsiders? 

• Actual authority 

• Implied authority 

12.8:  What is the liability of partners in contract and 

tort? 

• Liability for a tort 

12.9:  What does being an apparent partner or ‘holding 

out’ mean? 

12.10: Does a retiring partner continue to be liable for 

 partnership debts? 

12.11: What is the relationship between partners? 

12.12: What are the rights of each partner? 

12.13: What are the duties of each partner? 

12.14: What happens to partnership property? 

12.15: What is the effect of dissolution? 

• Action by the partners 

• Application by a partner for court action 

• Consequences of dissolution 

• Distribution of assets on dissolution 

12.16: What is a limited partnership? 

• Membership 

• Management 

• Registration 

• Advantages 

• Partnership trading under a business name 

Summary: Sole traders and partnerships 

13: Introduction to companies and incorporated 

associations 

Introduction: Introduction to companies and 

incorporated associations 

13.1:  What is the role of ASIC in the administration of 

company law? 

• Compilation, storage and dissemination of 

corporate information 

13.2:  What is a company? 

• Specific characteristics of a company 

13.3:  When will a court pierce the corporate veil? 



13.4:  What is the best corporate structure for my 

business? 

• What are the functions of a modern company? 

• Classification by liability (s 112) 

• Proprietary and public companies 

13.5:  What is the effect of incorporation? 

13.6:  What is registration? 

13.7:  How is the internal management of a company 

governed? 

• Meetings 

13.8:  What does being a director involve? 

• Appointment and qualifications of a director 

• Who is an ‘officer’ of a company? 

• Types of directors 

• Disqualification of a director 

• Resignation or removal of a director 

• Duties of a director 

• Statutory duties 

• Proceedings against a director 

• Breach of duty 

• Consequences of mismanagement—shareholders’ 

interests 

13.9:  What is the purpose of fundraising? 

13.10: How do I raise company capital? 

• Share capital, or equity financing 

An alternative to share issues: loan capital 

13.11: What is corporate insolvency? 

• Insolvency options 

• Receivers 

13.12: What are unincorporated and incorporated 

 associations? 

• Common law unincorporated associations 

• Statutory incorporated associations 

Summary: Introduction to companies and incorporated 

associations 

14: Choosing a business entity 

Introduction: Choosing a business entity 

14.1:  What factors should you consider in choosing a 

business entity? 

• Who is a sole trader? 

• What is a partnership? 

• What is a company? 

14.2:  What is a trust and who is a trustee? 

• Types of trusts 

• Who can be a trustee? 

• What are the duties of a trustee? 

• What are the powers of a trustee? 

14.3:  What are franchises? 

• Possible conflicts with the Competition and 

Consumer Act 2010 (Cth) 

• Franchising Code of Conduct 

14.4:  Why have a business name? 

• Australian Business Number 

• Purposes of registration 

• Protection of business names 

• Registration of a business name on the internet 

Summary: Choosing a business entity 

15: Insurance 

Introduction: Insurance 

15.1:  What is risk? 

• Spreading the risk 

• What is an insurance contract? 

• Parties to an insurance contract 

• What are the sources of insurance law? 

• Who regulates the insurance industry? 

• How are industry complaints resolved? 

15.2:  What are the key concepts underlying insurance 

law? 

• Indemnity (return to a pre-loss position) 

• The doctrine of utmost good faith (uberrimae fidei) 

• Consumer insurance contracts 

• Liability of co-insureds 

• The doctrine of subrogation 

15.3:  How is a contract of insurance made? 

• The cover note (short-term cover) 

• The proposal form (the offer) 

• Disclosure requirements 

• Acceptance of the proposal 

• Issue of a policy 

• Date of the contract 

• Renewal of the policy 

• Return of premium 

15.4:  How is the insurance policy construed? 

• Fraudulent conduct of another co-insured 

• Measurement of loss 

• Fraudulent claims 

• Cancellation 

• Enforcement 

15.5:  What is the difference between an agent and a 

broker? 

• Duties of an agent or broker 



• Liability of insurer for agents and employees 

• Premiums paid to an agent or broker 

15.6:  What types of general insurance policies are 

available? 

• Other types of general (indemnity) insurance 

Summary: Insurance 

16: Ethics and business practice 

Introduction: Ethics and business practice 

16.1:  What is the relationship between law and 

morality? 

• Justice and the law 

• The rule of law 

16.2:  Are morals and ethics the same thing? 

16.3:  What are the main theories of ethics? 

• Deontological ethics 

• Virtue ethics 

16.4:  What kinds of situations raise ethical issues in 

business? 

• Giving and receiving gifts 

• Conflict between commercial interests and social 

utility 

• International Trade Integrity Act 2007 (Cth) 

• State and territory integrity legislation 

• Conflict of interest 

• Unconscionable contracts 

• Misuse of the limited liability of a company 

• Tax evasion/tax havens 

16.5:  Is there a link between corporations and ethics? 

• Institutionalised wrongdoing 

• Organisational integrity 

16.6:  What is ethical investing? 

16.7:  What is ethical professional advice? 

• Examination of McCabe v British American Tobacco 

• Destruction of documents in legal proceedings 

• Legal consequences of destroying documents 

Summary: Ethics and business practice 

17: Insolvency and debt recovery 

Introduction: Insolvency and debt recovery 

17.1:  When should legal proceedings be commenced? 

17.2:  What is the debt recovery process? 

• Obtaining judgment 

• Enforcement of judgment 

17.3:  What is the process for bankruptcy proceedings? 

• Are there any other effects of bankruptcy? 

• Rights of unsecured creditors 

• Rights of secured creditors 

17.4:  What are the key aspects of bankruptcy? 

• Composition 

• Multiple debtors in a partnership 

17.5:  What is an act of bankruptcy? 

• Failure to comply with a bankruptcy notice 

• What is the effect of a sequestration order? 

17.6:  What are the alternatives to bankruptcy?   

• Part IX debt agreement   

• Part X personal insolvency agreement 

17.7:  What property is available for payment of debts? 

• Debtor’s petition and the doctrine of relation back 

• Protection against the doctrine of relation back 

• Property available for distribution to creditors 

• Property not available to creditors 

• What power does a trustee have to avoid 

antecedent transactions? 

• Can money or property be collected from third 

parties? 

17.8:  What is the order of payment of debts? 

17.9:  What are discharge from and annulment of 

bankruptcy? 

• Extension of bankruptcy 

• Annulment of bankruptcy 

• Effects of a discharge 

• What are the duties and powers of a trustee? 

• What offences exist under the Bankruptcy Act? 

17.10: What is corporate insolvency? 

• Administration 

• Winding-up (liquidation) 

• Director’s personal liability for debts 

Summary: Insolvency and debt recovery 

18: The work environment and employment 

relationship 

Introduction: The work environment and employment 

relationship 

• What is employment law? 

18.1:  What is the employment relationship? 

• Outsourcing 

• What types of contracts of employment can be 

formed? 

18.2:  How is the contract of employment formed? 



• Agreement 

• Intention to create legal relations 

• Consideration 

• Capacity 

• Consent 

• Legality 

18.3:  What implied duties exist in a contract of 

employment? 

• Duties of the employee 

18.4:  How can a contract of employment be 

terminated? 

• Termination by death 

• Termination by sale of the business 

• Termination by frustration 

• Termination by force majeure 

• Termination by notice 

• Termination without notice 

• Termination by redundancy 

18.5:  How does the national workplace relations system 

work? 

• Rights and responsibilities of employees, employers 

and organisations 

• National Employment Standards 

• Modern awards 

18.6:  What are human rights–based work regulations? 

• Workplace discrimination 

• Equal employment opportunity 

• Affirmative action 

• Sexual harassment 

• Non-discriminatory language 

18.7:  What is the interrelationship between work 

health and safety legislation and workers’ 

compensation? 

• Work health and safety legislation 

• Workers’ compensation 

Summary: The work environment and employment 

relationship 

19: Ethics and regulations in marketing and advertising 

Introduction: Ethics and regulations in marketing and 

advertising 

19.1:  Why is ignorance of the law no excuse? 

19.2:  What is the difference between the law and 

ethics? 

19.3:  What is the role of ethics in a business context? 

19.4:  What does marketing law cover? 

• Ethics in the marketing mix 

• Common law and legislative controls of marketing 

• Ambush marketing 

19.5:  What is advertising law? 

• Self-regulation 

• Legal regulation 

• Pyramid schemes 

Summary: Ethics and regulations in marketing and 

advertising 

  



ADDITIONAL ONLINE PDF CHAPTERS 

20: Other business-related torts 

Introduction: Other business-related torts 

• What other tortious liabilities at law are relevant to 

business? 

20.1:  What are trespassory acts? 

• Trespass to the person 

• Trespass to land 

• Trespass to goods 

• Defences for intentional torts 

• Remedies for intentional torts 

20.2:  In what business situations might a plaintiff rely 

on an economic tort? 

• Intimidation 

• Interference with contractual relations 

• Passing off 

• Injurious falsehood 

• Deceit 

• Misrepresentation 

20.3:  What are public and private nuisance? 

• Public nuisance 

• Private nuisance 

20.4:  What are the elements of breach of statutory duty 

and statutory nuisance? 

• What are the contemporary new torts? 

Summary: Other business-related torts 

21: Sale of goods—business to business 

Introduction: Sale of goods—business to business 

• What are non-consumer sale of goods contracts? 

21.1:  Sale of Goods Act or ACL? 

• How is the contract formed? 

• What are ‘goods’? 

• Is the contract a contract for sale of goods or for 

work and materials? 

• Sale or agreement to sell? 

• Formalities 

21.2:  What are the terms of the contract? 

• Condition or warranty? 

• Terms implied by the sale of goods legislation 

• Where property has passed 

• Why is the distinction between property and 

possession important in business? 

• When does property pass? 

21.3:  Why is the classification of goods important? 

• General rules regarding the passing of property 

• Specific rules determining the passing of property 

• How does risk pass? 

• General rule 

• Can there be a transfer of title by a non-owner? 

• Exceptions 

• Factor or mercantile agents 

21.4:  What are the rights and duties of the parties in 

performance of the contract? 

• The duty of the seller in respect of delivery 

• The duty of the buyer to accept and pay for the 

goods 

21.5:  What remedies are available for breach of 

contract? 

• Buyer’s remedies 

• What is the Vienna Sales Convention? 

Summary: Sale of goods—business to business 

22: Property and mortgages 

Introduction: Property and mortgages 

22.1:  What is the difference between ownership and 

possession? 

• Can possession of land give title? 

• Can possession of goods be evidence of ownership? 

22.2:  What is the difference between real and personal 

property? 

• What is personal property? 

• Security interests in personal property 

• What is real property? 

• What is the extent of land? 

22.3:  What types of interests exist in land? 

• Leasehold estate 

• Joint ownership 

22.4:  What are the methods by which land ownership is 

established? 

• Native title rights 

• Rights of pastoral leaseholders 

• Common or general law title 

• The Torrens system 

• Exceptions to indefeasibility of title 

• Strata Title 

22.5:  What is a mortgage? 

• Equitable mortgages 

• What is the mortgagor’s right to deal with the 

property? 

• What remedies are available to the mortgagee? 

• Power of sale 



22.6:  What is the difference between a licence and a 

lease? 

• Lease 

• What are the different categories of lease? 

• Periodic tenancies 

• What are the terms of agreement for a lease? 

• What are the terms of a leasing contract? 

22.7:  How can leases and tenancies be terminated? 

• Can the landlord recover possession of the 

premises? 

• What is the purpose of residential tenancies 

legislation? 

• Who does retail tenancies legislation protect? 

• Typical provisions of retail tenancies legislation 

Summary: Property and mortgages 

23: Intellectual property 

Introduction: Intellectual property 

23.1:  What is intellectual property? 

23.2:  What is copyright? 

• Other types of copyright 

• What is originality? 

• What is publication? 

• How long does the copyright last? 

• What constitutes an infringement? 

• Does an unauthorised reproduction constitute an 

infringement? 

• What constitutes fair dealing? 

• Moral rights 

• Remedies for breach of copyright 

23.3:  What are designs? 

• Conflicts between copyright and designs 

• How is registration obtained? 

23.4:  What are patents? 

• Definitions 

• Innovation and standard patents 

• What is the method of obtaining a patent? 

• International registration 

23.5:  What are trade marks? 

• How is the trade mark protected? 

• Registration 

• Defensive trade marks 

• What is passing off? 

• Can the Australian consumer law—unfair practices 

provide trade mark protection? 

• Can confidential information be protected? 

• Contract 

Summary: Intellectual property 

24: Criminal law in a business context 

Introduction: Criminal law in a business context 

24.1:  What are the sources of the criminal law? 

• What are the differences between criminal law and 

civil law? 

24.2:  How are criminal offences classified? 

• Summary offences 

• Indictable offences 

• Indictable offences dealt with summarily 

24.3:  How are criminal proceedings commenced? 

• Committal 

• Trial 

• What elements must be present for a person to be 

found guilty of a crime? 

• What is the standard of proof in a criminal matter? 

24.4:  What is a white-collar crime? 

• Examples of common white-collar crimes 

24.5:  When can statutory criminal liability arise in 

business situations? 

• Competition and Consumer Act 2010 (Cth) 

• Privacy Act 1988 (Cth) 

• Financial Transaction Reports Act 1988 (Cth) and 

the Anti-Money Laundering and Counter-Terrorism 

Financing Act 2006 (Cth) 

• Work health and safety legislation 

• ‘Chain of responsibility’ legislation 

• Bankruptcy Act 1966 (Cth) 

24.6:  When can a company face criminal liability? 

• Management of a company 

• What is a civil penalty? 

• National Credit Code 

• Corporations Act 2001 (Cth) 

• Spam Act 2003 (Cth) 

Summary: Criminal law in a business context 

25: Competition law 

Introduction: Competition law 

25.1:  How does the competition and consumer act 

operate? 

• How is the CCA administered? 

• Australian competition and consumer commission 

• Australian competition tribunal 

25.2:  What are the concepts of ‘market’ and 

‘competition’ in business under the CCA? 

25.3:  What restrictive trade practices are prohibited by 

part IV? 



Division 2: Other conduct (ss 45–51) 

• Exclusive dealing (s 47) 

25.4:  What are authorisations and notifications? 

25.6:  What enforcement procedures and remedies are 

available for breaches of parts IV and IVB? 

25.7:  What is the purpose of industry codes of conduct? 

Summary: Competition law 

26: Electronic commerce 

Introduction: Electronic commerce 

26.1:  Electronic transactions legislation—how do we 

make contracts electronically? 

• Electronic contracts 

26.2:  Are there legal aspects to maintaining a business 

website? 

• Security 

• Website risk management 

• Website terms and conditions 

26.3:  Is there electronic commerce consumer 

protection? 

26.4:  Does the internet create jurisdictional problems? 

26.5:  What is privacy in the context of the internet? 

• Email 

• Spam 

• Privacy legislation 

26.6:  Is cybercrime a problem for business? 

• Other legislation covering cybercrime 

26.7:  What is electronic banking? 

• Stored value cards 

Summary: Electronic commerce 

27: Negotiable instruments 

Introduction: Negotiable instruments 

27.1:  Why is negotiability an exception to the nemo dat 

rule? 

27.2:  What is a bill of exchange? 

• Rules for negotiation 

• Must a bill comply with a particular format? 

27.3:  What are cheques? 

• Cheques compared with bills of exchange 

• Definition 

• Parties 

27.4:  What is the liability of the parties? 

• Liability of the drawer 

• Liability of the indorser 

27.5:  What is the difference between a bearer and an 

order cheque? 

• Open bearer cheques 

• Crossed cheques 

27.6:  What are the duties of the financial institution and 

the customer? 

• When can a financial institution refuse payment? 

• Protection for financial institutions 

27.7:  What are bank cheques? 

27.8:  What other methods of money transfer are there? 

• Cards 

27.9:  What is the code of banking? 

27.10: What is the role of AFCA? 

27.11: What is the purpose of the financial transaction 

reports act 1988? 

• Obligations imposed by the Financial Transaction 

Reports Act 1988 

• Enforcement of the Financial Transaction Reports 

Act 1988 

Summary: Negotiable instruments 

28: Consumer credit and privacy 

Introduction: Consumer credit and privacy 

28.1:  What are the operational areas of the national 

credit code? 

• Application of the code 

28.2:  What types of credit arrangements can you have? 

• Tied loan contract 

• Consumer leases 

28.3:  What formalities must a credit provider meet? 

• Civil penalty 

28.4:  What is the purpose of a mortgage or guarantee? 

28.5:  What is the effect of hardship? 

28.6:  What are the obligations of government agencies 

and businesses under the privacy act? 

• Credit information 

• Aim of the privacy act 

• Major aspects of the Credit Reporting Code 



28.7:  What was the impact of the privacy amendment 

(enhancing privacy protection) act on the privacy 

act? 

• Australian privacy principles 

• Can businesses have their own codes? 

• Health privacy 

• Mandatory notification for data breaches 

• Anti-money laundering and counter-terrorism 

financing act 2006 

28.8:  What is hire-purchase? 

• The current position 

Summary: Consumer credit and privacy 

 

 

 


